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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
PATENT APPLICATION EXAMINING OPERATIONS 



Applicants: Vilcauskas et al. 

Serial No.: 09/866,425 

Filed: May 24, 2001 

Title: Post-Session Internet Advertising Method 



Group Art Unit: 2176 
Examiner: 



RECEIVED 

NOV 0 8 2002 

Technology Center 2100 



STATEMENT IN SUPPORT OF PETITION TO MAKE SPECIAL 
BECAUSE OF ACTUAL INFRINGEMENT (M.P.E.P. § 708.02) 



Law Office of Karen Dana Oster, LLC 
PMB 1020 

15450 SW Boones Ferry Rd. #9 
Lake Oswego, OR 97035 
November 5, 2002 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

I, Karen Dana Oster, whose address is Law Office of Karen Dana Oster 
(Reg. No. 37,621), LLC, PMB 1020, 15450 SW Boones Ferry Rd. #9, Lake Oswego, 
OR 97035, am the attorney of record for the above-referenced applicants, and make 
the following statements: 

1 . I have made a rigid comparison of the alleged infringing MSN 
Advantage Marketing "Pop-under Ad" method, GAIN "Backpage Pop-up" advertisement 
method, and ExitDirect SM pop-under advertisement method referred to in Andrew J. 
Vilcauskas Jr.'s STATEMENT OF FACTS IN SUPPORT OF PETITION TO MAKE 
SPECIAL BECAUSE OF ACTUAL INFRINGEMENT (M.P.E.P. § 708.02) with the 
claims of this application. My knowledge of these methods is based on information 
found at the websites and on information provided by Andrew J. Vilcauskas Jr. 

2. In my opinion, claims 1-2, 4, 7-12, 15, and 17 on file in this 

application are unquestionably infringed by one or more of these methods. 
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3. By way of example, as pending claim 1 reads as follows: 

"1. A post-session advertising system for use in a media having a 
background and a foreground, comprising the steps of: 

(a) displaying a first display in a first platform in said foreground of said 
media; 

(b) initiating a load triggering event; 

(c) opening a post-session platform in response to said load triggering 
event in said background of said media; 

(d) displaying a post-session display on said post-session platform; 
and 

(e) maintaining said post-session platform in said background until a 
viewer driven view triggering event occurs." 

4. Based on representations by Andrew J. Vilcauskas Jr., the MSN 
Advantage Marketing "Pop-under Ad" method, GAIN "Backpage Pop-up" advertisement 
method, and ExitDirect SM pop-under advertisement method meet all of the limitations of 
claim 1. 

5. Applicants have good knowledge of the pertinent prior art. 
Specifically, as indicated in his accompanying statement and in his May 24, 2001 
Affidavit/Declaration, Andrew J. Vilcauskas Jr. has been working with computer 
technology on a full-time basis since 1988 and has been active on the Internet since 
1995. As indicated in his May 24, 2001 Affidavit/Declaration, Robert D. Bloodgood III, 
the second inventor, has been working with computer technology on a full-time basis 
since 1981 and has been active on the Internet since 1995. As indicated in his May 24, 
2001 Affidavit/Declaration, Matthew G. Middleton, the third inventor, has been working 
with computer technology on a full-time basis since 1983 and has been active on the 
Internet since 1994. As indicated in his May 24, 2001 Affidavit/Declaration, Bryan 
Hunter, Vice President of Sales of assignee ExitExchange Corporation, has been 
working with computer technology on a full-time basis since 1988 and has been active 
on the Internet since 1994. These people have made significant efforts to search for 
pertinent prior art that has been provided in respective Information Disclosure 
Statements. 
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6. Further, in the related PCT Application Serial No. PCT/US01/16980 
having substantially identical claims to the present invention, the International Search 
Report listed only eleven references, all of which were indicated as being cited to define 
the general state of the art which is not considered to be of particular relevance. Many 
of these found references were published prior to the international filing date, but later 
than the priority date claimed by applicants. 

7. All relevant information and prior art has been provided to the 
Examiner in an Information Disclosure Statement filed along with the original application 
as well as in Supplemental Information Disclosure Statements filed September 18, 
2001, December 20, 2001, and August 24, 2002. 

8. I believe all the claims in this application as on file are allowable 
over the art of which I am aware. 

Respectfully submitted, 




Karen Dana Oster 
Reg. No. 37,621 
Of Attorneys of Record 
Tel: (503)810-2560 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
PATENT APPLICATION EXAMINING OPERATIONS 



Applicants: Vilcauskas et al. 



Group Art Unit: 2176 



Serial No.: 09/866,425 



Examiner: 



Filed: 



May 24, 2001 



Title: 



Post-Session Internet Advertising Method 



STATEMENT OF FACTS IN SUPPORT OF PETITION TO MAKE SPECIAL 
BECAUSE OF ACTUAL INFRINGEMENT (M.P.E.P. § 708.02) 



Law Office of Karen Dana Oster, LLC 
PMB 1020 

15450 SW Boones Ferry Rd. #9 
Lake Oswego, OR 97035 
October 31 , 2002 



Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

I, Andrew J. Vilcauskas Jr., whose address is 7305 SW Delaware Circle, 
Tualatin, OR 97062, am one of the inventors, and I hereby state the following: 

1 . There are actual infringements of this invention. Three exemplary 
actual infringements are detailed in this Statement; however, we are aware of many 
more instances of actual infringement. 



advertisement product called "Pop-under Ad." The description on the website describes 
the pop-under ad as "a non-user initiated ad type that is served "behind" all open 
Internet browser windows that the user may have open. Once visible, the user may 
interact with the fully functional, fully-navigable browser window, or they may choose to 
close it using the standard "x" close icon." I have personally reviewed "pop-under ad" 
advertisements provided by MSN Advantage Marketing^ .W page 
that was being displayed on a browser, I initiated a load trjggerin In response 
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2. 



MSN Advantage Marketing is specifically marketing an 



to the load triggering event, a pop-under ad was opened in the background in a second 
browser. The second browser displaying the pop-under ad stayed in the background 
until I made a view triggering event. Based on my experience, I believe that this 
method infringes claim 1 of my currently pending patent application. Based on my 
experience and for similar reasons, I believe that this method infringes additional 
claims. 

3. This MSN Advantage Marketing "Pop-under Ad" method that I 
allege infringes this invention was first discovered to exist on or about &~"ferQ^ . 

4. The Gator Corporation powers Gator Advertising and Information 
Network (GAIN) that delivers ads, information, and software based on the web sites a 
user views. One of its ad vehicles is "Backpage Pop-ups." This type of advertisement 
is a window that appears beneath other windows on the computer screen. There is 
also a demonstration of the backpage pop-ups ad vehicle. I have personally reviewed 
"backpage pop-up" advertisements provided by GAI N While 1 page 
that was being displayed on a browser, I initiated a load, triggering event. In response 
to the load triggering event, a backpage pop-up vyas opened in th^ a 
second browser, the second browser displaying the backpage pq 

stayed in the background until I made a view triggering event i Based on my 
experience, I believe that this method infringes claim 1 of my currently pending patent 
application. Based on my experience and for similar reasons, I believe that this method 
infringes additional claims. 

5. This GAIN "Backpage Pop-up" advertisement method that I allege 
infringes this invention was first discovered to exist on or about 

6. ExitDirect SM is specifically marketing an advertisement product 
called "Pop-under Ad." The description on the ExitDirect SM website describes how its 
pop-under ads work. "1 . A surfer accesses your website, which has the ExitDirect SM 
code embedded on the page. 2. Upon your page fully loading, a sponsored ad will 
load BEHIND all active windows, leaving the surfer uninterrupted. 3. For each qualified 
hit you send to ExitDirect SM you will receive a minimum of 1X (and up to 2X) that 
amount of traffic from other ExitDirect SM affiliates." J have perspn^ 

under ad" advertisements provided by ExitDirect SM . By opening a first web page to be 




displayed on a browser, I initiated a load triggering event. In response to the load 
triggering event, a pop-under ad was opened in the background in a second browser. 
The second browser displaying the pop-under ad stayed in the backgroun made 
a view triggering event. Based on my experience, I believe that this method infringes 
claim 1 of my currently pending patent application. Based on my experience and for 
similar reasons, I believe that this method infringes additional claims. 

7. This ExitDirect SM pop-under advertisement method that I allege 
infringes this invention was first discovered to exist on or about 

8. The publication of this application and attempts to contact and 
negotiate with the infringers has failed to provide any satisfactory cessation of this 
infringement. 

9. I have been working with computer technology on a full-time basis 
since 1988 and have been active on the Internet since 1995. Prior to my invention of 
the claimed invention, I had never seen the claimed combination. 

I declare that all statements made herein are of my own knowledge, are 
true, and that all statements made on information and belief are believed to the true; 
and further that these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or imprisonment, or both, under 
Section 1001 of Title 18 of the United States Code, and that such willful false 
statements may jeopardize the validity of the application or any patent issuing thereon. 

Respectfully submitted, 




- 7^ 

Andrew J. Vilcauskas Jr. 
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Pop-under Ad 



Description: 



The pop-under ad is a non-user initiated ad type that is served 
"behind" all open Internet browser windows that the user may have 
open. Once visible, the user may interact with the fully functional, fully- 
navigable browser window, or they may choose to close it using the 
standard "x" close icon. The pop-under ad window does not have an 
automatic close timeout feature. The user is effectively on the client's 
Web site at this time. 

The network-wide frequency control is set to once every 5 days. 




Benefits: 



Large dimensions allow for increased creative messaging options 
Strategically placed to deliver outstanding reach and a highly targeted 
audience 

User experience is carefully considered with MSN Pop-under adsj they 
only appear once every 7 days across the entire network - protecting 
your brand and consumer experience 



"MSN 3 will be the most 
significant version of MSN 
have ever released due to 
the thousands of hours of 
feedback we are gather inc 
from people about their 
everyday problems using t 
Internet. Armed with this 
feedback, we are building 
MSN 8 to make the Web a 
more useful place," 

Yusuf Mehdi, 

Vice President of MSN 



